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Jury

T MAY come as a sur-
prise to learn that a
client, or a participant
in the client’s employ-
ee benefit plan, may be
entitled to a jury trial of
his or her claim under
ERISA.! It also may come
as a surprise to learn that,
based on a survey of the
relatively few cases na-
tionwide that address the
issue, a client can increase the likeli-
hood of being granted a jury trial by
forum shopping for the most advanta-
geous venue and by carefully framing
his or her ERISA claim.
A plaintiff commencing an action in
a district court located within the Sec-
ond Circult is more likely to be grant-
ed a jury trial than a plaintiff in any
other circuit. And within the Second
Circuit, a plaintiff has a better chance
for a jury trial in the Southern and
Western Districts than in the Eastern
District or the District of Connecticut.
As for the type of relief requested
within the Second Circuit, a plaintiff
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Under ERISA

Trials

commencing an action un-
der 29 USC 1132(a)(1)(B)
for non-payment of bene-
fits or under 29 USC 1140
for interference with pro-
tected benefits has a good
chance of being granted a
jury trial. By contrast, a
plaintiff commencing an
action under 29 USC
1132(a)(2) for breach of
fiduciary duty or under 29
USC 1132(a)(3) seeking injunctive or
other equitable relief has little chance
of being granted a jury trial.
Plaintiffs are therefore well advised,
other things being equal, to frame
their ERISA claims in terms of non-
payment of benefits or interference
with protected. benefits, and to com-
mence their action within the Second
Circuit, preferably the Southern or
Western Districts. For many large
companies and union funds in the tri-
state area, this should present little
- difficulty. Under ERISA, a plan could
be sued in any district where employ-
ees of a sponsoring employer perform
work,! where the plan is adminis-
tered, where the breach took place, or
where a defendant resides or may be
found.®
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The debate over jury trials stems
from the fact that ERISA and its legis-
lative history are completely silent on
the issue. With no place to turn for
guidance, the courts have denied or
granted jury trials by likening ERISA
claims to analogous claims under the
common law. .

The debate has centered on wheth-
er ERISA claims are equitable in na-
ture and thus matters for a judge, or
legal in nature and thus matters for a

. Because the assets of some em-
ployee benefit plans are held in trust
and ERISA Is replete with trust law
terminology, an argument could be
made that the proper analogy is to
trust law. On the other hand, because
actions challenging an employer's de-
nial of benefits prior to ERISA's enact-
ment were governed by principles of
contract law,! an argument could be
made that the proper analogy is to
contract law. Traditionally, trust law is
equitable in nature, while contract law
is legal in nature,

To date, every circuit court to have
ruled on the Issue (with the exception
of the Second Circuit, described be-
low) has denied the right to a jury
trial by analogizing ERISA cases to eq-
_uitable claims under trust law.}

However, in the last few years,
there have been a handful of district
court decisions around the country
granting jury trials on the theory that
ERISA cases are analogous to contract
claims.¢ These cases cite to the U.S.
Supreme Court’s 1989 ruling in Fire-
stone Tire and Rubber Company v.
Bruch.! While Firestone did not ad-
dress the issue of jury trials, the Su-
preme Court planted a seed because it
undercut the trust law analogy by lik-
ening ERISA claims to breach of con-
tract actions.

Indeed, Firestone marks a turning
point in the district courts within the
Second Circuit.

To help assess which venue in the

tri-state area and which remedy under .

ERISA would be most beneficial to a
client’s case, the following is a sum-
mary of the relevant court rulings in
the varlous venues.

Second Circuit

While district courts are ruling
somewhat consistently, the issue has
not been addressed by the Second
Circuit. That court has sent conflicting

and confusing messages regarding the-

availability of jury trials in ERISA
cases. .

In Pollock v. Castrovinci?® the court
affirmed (without opinion) the district
court’s ruling that the plaintiff’s enti-
tlement to additional moneys follow-
ing a termination of a pension plan
was a legal question that should be

declded by a jury. However, in Kat-
saros v, Cody? the court alfirmed the
striking of the plaintiff's jury demand
and specifically declined to endorse
the district court's ruling in Pollock on
the ground that the question of a jury
trial eventually became moot in that

case. ..

The Second Circuit then confused
the issue further by suggesting in dic-
ta that at Jeast some remedies under
ERISA are legal in nature. The court
stated, without elaboration, that plain-
tiffs were not entitled to a jury trial
because they sought “equitable relief
in the form of removal and restitution
as distinguished from damages for
wrongdoing or non-payment of
benefits.” 1*

Just what was meant by ‘restitu-
tion” versus “damages for non-pay-
ment of benefits" has proved elusive
in the lower courts.!! Indeed, it was
not until the advent of Firestone that
the district courts in at least the
Southern and Western Districts ap-
plied the ruling in Katsaros with a lev-
el of consistency.

Southern District

In all but one case'? (out of approxi-
mately eight reported) commenced
under 29 USC 1132(a)(1)(B) for non-
payment of benefits since Firestone,
the right to a jury trial was recognized
in the Southern District. In fact, one
decision went so far as to find that a
jury trial is a right protected by the
Seventh Amendment.!s

In just the last few months, a jury
trial was granted by Judge Kimba M.
Wood in Dawes v. First Unum Life In-
surance Company,* Magistrate Judge
Michael H. Dolinger in Algie v. RCA
Global Communications Inc., 1944 U.S.
Dist. LEXIS 10139, (SDNY July 25,
1994), and Judge Mary Johnson Lowe
in Lugo v. AIG Life Insurance Compa-
ny.ll

A jury trial has now been recog-

" nized in all the common permutations

of cases commenced under 29 USC
1132(a)(1)(B) for non-payment of
benefits. In Dawes /I, Judge Wood
granted a jury trial while applying the
de novo standard of review.'$ In Vicin-
anzo v. Brunschwig & Fils Inc., Judge
Charles L. Brieant granted a jury trial
while applying the arbitrary and ca-
pricious standard of review.!” In Lugo
(Lowe, J.),!* Dawes I (Wood, 1.),'* Ad-
ler v. Aztech Chas P. Young Company
(Wood, J.),2® Resnick v. Resnick (Ward,
J.)* and Reeves v. Continental Equities
Corp. (Duffy, J.),2* a jury trial was
granted or recognized where the
claim was for currently owed benefits.

Lastly, in Dawes I1*® Smith v. Union
Mutual Life Insurance Company (Sand,
J)* and Paladino v. Taxicab Industry
Pension Fund (Brieant, J.),2® a jury tri-

al was granted where the claim was
for future benefits. Accordingly, ab-
sent an adverse ruling by the Second
Circult, a plaintiff commencing an ac-
tion for non-payment of benefits in
the Southern District can reasonably
expect that his or her demand for a
jury trial will be granted.

A plaintiff's right to a jury trial for
an ERISA claim other than one [or
non-payment of benefits is not as
clear. Only one post-Firestone case
addressed a plaintiff's right to a jury
trial In a claim commenced under 29
USC 1140 for interference with pro-
tected benefits. In that case, the right
to a jury trial was granted.™ In the one
case that addressed a claim com-
menced under 29 USC 1132(a)(2) for
breach of fiduciary duty, the rightto a
jury trial was denied.?? -

The importance of carefully framing
an ERISA cause of action cannot be
overstated. This was demonstrated by
Judge Wood's decision in Adler, in
which she struck plaintiff’'s jury de-
mand because the complaint as draft-
ed appeared to request only equitable
relief. Luckily for plaintiff, the demand
was struck without prejudice in order
to enable plaintiffs to “amend their
complaint to make clear whether it is
legal or equitable (or both legal and
equitable) relief they are seeking.”

Eastern District

Unlike the recent spate of cases in
the Southern District, there only has
been one published decision in the
Eastern District since Firestone. In
Clay v. ILC Data Device Corporation,®
Judge Leonard D. Wexler denied the
plaintiff a jury trial on her claim for
severance benefits under an unwritten
severance plan maintained by defen-
dant. Judge Wexler stated that the ac-
tion was for restitution of a specific
sum of money from the plan adminis-
trator and was therefore equitable in
nature.

The Clay decision is further demon-
stration of the importance of carefully
framing an ERISA cause of action.
Judge Wexler denied a jury trial by
treating the claim as an action to com-
pel restitution. A different result
might have been achieved had the
claim been couched as a failure to pay
severance benefits in breach of the
terms of the severance plan. See
Reeves v. Continental Equities Corp>®

Western District

The Western District has been
granting jury trials in non-payment of
benefit cases, most recently in a claim
for severance benefits in Sullivan v.
LTV Aerospace and Defense Compa-



ny? In a decision which provides an
exhaustive review of the case authorl-
ties on the issue, Judge Willlam M.
Skretny stated that an action for non-
payment of benefits closely resembles
a contract dispute and s thus legal in
nature.

Most significantly, Judge Skretny
specifically held that application of
the arbitrary and capricious standard
of review (traditionally a trust law
standard of review) does not defeat
plaintiff's right to a jury trial. The
court reasoned that Congress would
not have intended that a plaintiff's
right to a jury trial would hinge on
whether the arbitrary and capricious
standard applied given that it is the
employer who chooses whether the
standard applies when it gives inter-

pretive authority to the plan adminis- -

trator in the plan document.®?

The Western District has also grant-
ed a jury trial in a claim by a trustee
against an employer for delinquent
contributions under a pension plan.
Such a claim was deemed to be legal
in nature as it seeks remedies for
breach of a collective bargaining
agreement.’® However, a jury trial was
denied for a claim commenced under
29 USC 1132(a)(2) for breach of fidu-
ciary duties3 As of this date, the
Western District has not addressed
whether a claim commenced under 29
USC 1140 for interference with pro-
tected benefits is entitled to a jury
trial.

There are no reported cases in the
Northern District.

District of Connecticut

There are no post-Firestone cases in
the district for non-payment of bene-
fits that address the issue of jury tri-
als. The only such cases are pre-
Firestone and a jury trial is denied.>

Jury trials, however, have been
granted in the district in cases com-
menced under 29 USC 1140 for inter-
ference with protected rights. In
Garcia v. Danbury Hospital Corpora-
tion, Judge Warren W. Eginton granted
a jury trial comparing an interference
claim to a breach of contract claim.>
In Weber v. Jacobs Manufacturing Com-
pany, Judge T. Emmet Clarie granted a
jury trial finding that the closest com-
mon law analogues to an interference
case are wrongful termination or
breach of contract suits.? -

A jury trial was denied in a post-
Firestone request for injunctive relief.
In Devine v. Combustiont Engineering
Inc., Judge Jose Cabranes found that
plaintiffs’ claim for breach of fiduciary
duty and their request for an injunc-
tion preventing defendant from termi-
nating their retiree health coverage,
do not look like breach of contract
claims entitled to a jury trial.>®

Query whether Judge Cabranes
would have refused a jury trial on this
issue if plaintiffs instead of seeking an
injunction preventing the termination
of their future benefits couched their
claim as declaratory relief under 29
USC 1132(a)(1)(B) to clarify their
right to future retiree medical bene-
fits. See Dawes /13

Third Circuit

The Third Circuit has repeatedly
denied the right to a jury trial in cases
commenced under 29 USC
1132(a)(1)(B)* for non-payment of
benefits and under 29 USC 1140 for
interference with protected benefits.
In fact, one district judge sanctioned a
plaintiff for refusing to withdraw a de-
mand for a jury, finding the demand
was baseless and made in bad faith.¢

The Third Circuit, however, does
recognize the right to a jury trial ir
cases where a plan fiduciary sues a
participating employer for delinquent
contributions. It found that 29 USC
1132(g)*® authorizes, among other
things, “such other legal or equitable
relief as the court deems appropri-
ate.” The court provided that this
“choice of terminology reveals that
Congress intended to grant the right
to a jury trial” «

Conclusion

Before commencing an ERISA ac-
tion, an attorney should closely con-
sider the various options available for
framing the complaint and the possi-
ble choices of venue given ERISA's
liberal venue provisions. The case law
shows that at least in the Second Cir-
cuit the way an action Is framed and
the choice of venue can have an im-
pact on the likelihood that a jury trial
will be granted.
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